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NOTES 507 

Evidence — Presumption as to Foreign Laws. — In the case 
of Cuba Ry. Co. v. Crosby, 1 the United States Supreme Court lays 
down the rule that no presumption will be indulged as to foreign 
laws which would govern the case before the court. Foreign laws 
must be proved in the forum. The court refused to entertain any 
presumption as to the law of Cuba regarding the effect of a promise 
by the master to repair defective machinery, upon the assumption 
of risk by the servant. There seems to be no precedent in the 
Supreme Court upon the exact point, and in view of the existing 
law of the former in disregard of the foreign law. 4 
much beyond its facts. 

It is well settled that a court cannot take judicial notice of a 
foreign law, 2 though it may recognize the general system upon which 
the laws of that country are based. 3 When, therefore, an act that is 
governed by foreign law is tried in another court, that court has 
three alternatives. It may (i) indulge in a presumtion as to the 
foreign law; (2) refuse any such presumption; or (3) apply the 
law of the forum in disregard of the foreign law.* 

(1). In adopting some presumption the courts have several 
courses open to them. They may, because of the inherent justice 
of the particular right asserted, assume that it exists in the foreign 
country because of the strong probability that it is recognized in all 
civilized communities. 6 For instance, it would be absurd to hold 
that a man could not recover for an aggravated assault under any 
system of jurisprudence. The court may, in the absence of proof, 
presume that the common law is in force in the foreign country. 6 
It will be noticed that this presumption can only be adopted in cer- 
tain cases where the court has already taken judicial notice that 
the common law is in force in that foreign country, and hence the 
presumption is merely that the common law of that foreign country 
has not been changed by statute. Many courts indulge the presump- 
tion that the foreign law is the same as the law of the forum, 
whether it be common law T or statutory, 8 and irrespective of 
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whether the system of law of the foreign country be common law 9 
or otherwise. 10 

(2). If the court refuses to make any presumption whatever 
as to the substantive law of the foreign country, the question be- 
comes a purely procedural one, it being part of the burden upon 
the party having the affirmative to prove the foreign laws. This 
was the course pursued in our principle case, the court justifying 
itself on the ground that the injury was not one for which recovery 
could surely be had as a fundamental principle of justice. The 
law involving the effect of a master's promise to repair is at all 
times a complicated and difficult question. The court further says : 
"The only justification for allowing a party to recover when the 
cause of action arose in another civilized jurisdiction is a well- 
founded belief that it was a cause of action in that place. The 
right to recover stands upon that as its necessary foundation. It is 
part of the plaintiff's case, and if there is a reason for doubt he 
must allege and prove it." 1X 

(3). Many courts in refusing to make any presumption simply 
apply the law of the forum, as the only law before the court, on 
the theory that the parties by failing to prove the foreign law, have 
tacitly agreed to abide by the law of the forum. 12 This theory has 
perhaps a broader application than any of the others since under 
it, it is unnecessary to consider what system of law is in vogue in 
the foreign country. Although the practical result in many cases 
is the same under this theory as where the court raises the pre- 
sumption that the foreign law is the same as the law of the forum, 
yet the two must not be confused, as they are founded on distinct 
lines of reasoning. 

It is exceedingly difficult, owing to the confusion in the cases, 
to formulate any majority rule. It would seem, however, that where 
the foreign country is a common law jurisdiction, the presumption 
that it is in force there is usually the rule of the court; and where 
the jurisdiction is not common law, opinion is equally divided among 
the other alternatives. In our principle case the court, having 
recognized that Cuba was a civil law country, could not presume 
that the case would be governed by common law principles. Having 
further decided that the act complained of was not one inherently 
the subject of relief, they were compelled to choose between two 
rules. They took the position that it was a procedural necessity 
that the plaintiff prove the foreign law. Whether correct or not, 
there is abundant authority in support of the decision and the case 
seems to definitely settle the position of the Supreme Court on the 
subject. C H. S. Jr. 
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